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Case No. 20080681—CA 
IN THE 
UTAH COURT OF APPEALS 
State of Utah, 
Plaintiff/Appellee, 
 
vs. 
 
Larry Lewis Hutchings, 
Defendant/Appellant. 
Brief of Appellee 
 
STATEMENT OF JURISDICTION 
 Defendant appeals from convictions for aggravated assault, a second degree 
felony, and criminal mischief, a class B misdemeanor.  This Court has jurisdiction 
under Utah Code Annotated § 78A-4-103(2)(e) (West 2008). 
STATEMENT OF THE ISSUES 
 Issue: Defendant raises five issues in his brief.  Four of the issues are 
addressed by defense counsel in an Anders brief.  The State concurs in the analysis 
set forth therein. 
 Through counsel, Defendant also argues that the trial court erred when it 
submitted a jury instruction that allowed the jury to consider whether Defendant 
knowingly assaulted his victim.   
  
 
2
 Standard of Review.  Defendant acknowledges that he did not object to this 
issue below.  As such, this Court should only reverse if it determines that there was 
manifest error.  State v. Hamilton, 2003 UT 22, ¶¶ 53-54, 70 P.3d 111; State v. Bolson, 
2007 UT App 268, ¶ 11, 167 P.3d 539.1  
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
 Utah Code Annotated § 76-5-102 (West 2004) and Utah Code Annotated § 76-
5-103 (West 2004) are attached as Addenda to this brief. 
STATEMENT OF THE CASE 
 On April 13, 2006, Defendant was charged with one count of burglary, one 
count of assault, and one count of criminal mischief.  R. 1-3.  On August 14, 2006, the 
State filed an amended information charging Defendant with one count of 
aggravated burglary, one count of aggravated assault, and one count of criminal 
mischief.  R. 4-5.   
 Defendant was tried from September 4-5, 2007.  R. 166-71.  Following 
deliberations, the jury convicted Defendant of aggravated assault and criminal 
mischief, but acquitted him of aggravated burglary.  R. 212-15.   
                                              
1 Defendant incorrectly suggests that the standard for reviewing an 
unpreserved challenge to a jury instruction is plain error.  As noted above, such 
claims are reviewed for manifest error. As a functional matter, however, Utah courts 
have analyzed the two standards using the same test.  State  v. Anderson, 929 P.2d 
1107, 1109 (Utah 1996).   
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SUMMARY OF ARGUMENT 
 Defendant raises five issues in his brief.  The first four issues are addressed by 
defense counsel in an Anders brief.  The State concurs in defense counsel’s analysis, 
and accordingly asks this Court to reject those arguments as frivolous. 
 With respect to the fifth issue, Defendant argues that the jury received an 
incorrect instruction on the elements of aggravated assault.  Although Defendant 
claims that the jury should not have considered whether his conduct was knowing, 
the aggravated assault statute specifically requires the State to prove that an assault 
occurred, and settled law allows the State to prove assault through knowing 
conduct.  Defendant’s argument should therefore be rejected.    
ARGUMENT 
I. 
UNLESS DIRECTED TO DO SO BY THIS COURT, THE STATE 
OFFERS NO RESPONSE TO THE ANDERS ISSUES 
 With respect to issues I.A-I.E, defense counsel has filed a brief pursuant to 
Anders v. California, 386 U.S. 783 (1967).  Aplt. Br. 8-21.  “Because of the special 
nature of the Anders brief, the attorney general [is not] expected to file a responsive 
brief.”  State v. Clayton, 639 P.2d 168, 170 (Utah 1981).   
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 The State has reviewed the record and concurs in the analysis offered by 
defense counsel.  As set forth therein, these arguments are frivolous and should be 
rejected.   
II. 
THE TRIAL COURT DID NOT COMMIT MANIFEST ERROR 
WHEN IT SUBMITTED JURY INSTRUCTION 14 
 In Point II of his brief, Defendant argues that Instruction # 14 misstated the 
law by “allowing the jury to convict Mr. Hutchings under the lesser mental state of 
‘knowingly,’ as opposed to the more culpable mental state of ‘intentionally.’”  Aplt. 
Br. 21.  According to Defendant, the only mental state that is at issue in an 
aggravated assault charge is the “intentional” mental state.  Aplt. Br. 21-23. 
Defendant acknowledges that he did not object to this instruction below, but asks 
this Court to review it for plain error.  Aplt. 3.  Contrary to Defendant’s claim, 
however, the instruction at issue was correct.2 
                                              
2 This Court ordinarily refuses to review unpreserved challenges to jury 
instructions where the defendant approved the instruction prior to its submission to 
the jury.  See, e.g., State v. Hamilton, 2003 UT 22, ¶¶ 54-55, 70 P.3d 111.  In this case, 
however, the record does not contain the proposed jury instructions from either 
party, and the trial transcripts do not contain the discussion between the court and 
counsel regarding the proposed instructions.   
But, as explained below, the instruction at issue here was correct.  The State 
accordingly does not ask this Court to determine whether Defendant approved this 
instruction prior to its submission. 
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 Instruction # 14 defined the elements of aggravated assault as follows: 
(1) That on or about April 6, in Salt Lake County, Utah, the defendant, 
LARRY HUTCHINGS; 
 
(2) Intentionally or knowingly; 
 
(3) Committed an assault on Deborah Cuddeback; and 
 
(4) Intentionally caused serious bodily injury. 
 
R. 186.  Contrary to Defendant’s claim, this was a correct statement of the elements.  
 Defendant was charged with second degree aggravated assault.  R. 4-5.  
Under Utah Code Annotated § 76-5-103(1)(a) (West 2004), second degree aggravated 
assault has two elements. 
 First, the State must prove that the defendant “commit[ted] assault as defined 
in Section 76-5-102.”  Utah Code Ann. § 76-5-103(1)(a). When proving this, there is 
no statutorily prescribed mens rea.  See Utah Code Ann. § 76-5-102 (West 2004).  As 
such, the State is allowed to prove that the assault occurred through either 
intentional, knowing, or reckless conduct, Utah Code Ann. § 76-2-102 (West 2004),  
and Utah courts have thus repeatedly held that a person can be convicted of assault 
based on knowing conduct.  See, e.g., State v. Atkin, 2006 UT App 155, ¶ 9, 135 P.3d 
894; State v. Jones, 878 P.2d 1175, 1177-78 (Utah App. 1994). 
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 Second, once the State has proven that an assault occurred “as defined in 
Section 76-5-102,” it then must prove that the assault was aggravated.  By contrast to 
the assault element, the aggravated assault statute does contain a mens rea 
requirement for the aggravator.  Specifically, the State must prove that the 
defendant “intentionally cause[d] serious bodily injury to another.”   Utah Code 
Ann. § 76-5-103(1)(a).   
 Aggravated assault therefore involves two separate mens rea requirements.  
First, the State proves that an underlying assault occurred through either 
intentional, knowing, or reckless conduct; and second, the State must also prove that 
the defendant intentionally caused serious bodily injury.  Utah Code Ann.  § 76-5-
103(1)(a). 
 The instruction at issue here therefore correctly allowed the jury to determine 
whether Defendant’s conduct was knowing.  Under Instruction # 14(2)-(3), the State 
was allowed to prove that Defendant committed an underlying assault through 
either intentional or knowing conduct.  See R. 186.  And under Instruction # 14(4), 
the State was required to prove the aggravator by intentional conduct. See R. 186. 
 The State recognized these separate requirements at trial.  During the State’s 
closing argument, for example, the State argued that Defendant had “intentionally 
or knowingly committed an assault on Deborah Cuddeback.”  R. 271: 178.  The State 
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then separately argued that Defendant had “intentionally caused serious bodily 
injury.”  R. 271: 178.   
 Given this, there was no error, let alone manifest error in Instruction # 14.3     
CONCLUSION 
 For the foregoing reasons, the Court should affirm. 
 Respectfully submitted July 29, 2009. 
MARK L. SHURTLEFF 
Utah Attorney General 
 
RYAN D. TENNEY 
Assistant Attorney General 
Counsel for Appellee 
 
                                              
3 In his Supplemental Response to the Anders brief, Defendant also argues that 
there is no “definable” distinction between the serious bodily injury and substantial 
bodily injury requirements set forth in Utah Code Annotated § 76-1-504(10)-(11) 
(West 2004).  Aplt. Br. Addendum B at 1-2.  This claim does not appear to have been 
addressed in defense counsel’s Anders brief.  Regardless, it, too, is frivolous. 
Under Utah Code Annotated § 76-1-504(10), a serious bodily injury involves a 
“permanent disfigurement” or “protracted loss or impairment of the function of any 
bodily member or organ.”  By contrast, Utah Code Annotated § 76-1-504(11) states 
that a substantial bodily injury only involves an injury “not amounting to serious 
bodily injury,” that causes “temporary disfigurement” or “temporary loss or 
impairment of the function of any bodily member or organ.”  Thus, by statute, the 
two requirements are differentiated by the duration of the impairment.  Defendant’s 
argument should therefore be rejected. 
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